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EXECUTIVE SUMMARY

The Department of Justice (DOJ) Office of the Inspector General (OIG)
conducted this review after receiving allegations that Denise E. O’Donnell, the
Director of the Bureau of Justice Assistance (BJA) within DOJ’s Office of Justice
Programs (OJP), approved and directed the payment of one or more claims filed
with the BJA under the Public Safety Officers’ Benefit Act (PSOBA), 42 U.S.C. §
3796 et seq., in direct contravention of various statutory provisions imposing
conditions or limitations on the payment of benefits.

Enacted in 1976, the PSOBA provides disability benefits to public safety
officers (police persons, firefighters, and other first responders) who become
permanently disabled, and death and education benefits to survivors of public
safety officers who die, as a direct and proximate result of a personal injury
sustained in the line of duty. Claimants have the burden of persuasion as to all
material issues of fact and benefits may be denied if the officer, or his survivors,
contributed to or caused the injury.

Claims for benefits are administered by DOJ’s Public Safety Officers’
Benefits Office (PSOB Office), an office within the BJA. Claims are initially
approved or denied by benefits specialists within the PSOB Office based on a
review of claim forms and supporting documentation. Upon a denial, claimants
may seek review by a Hearing Officer. Final administrative determinations are
made by the BJA Director, who reviews all claims approved by a Hearing Officer
and, at the request of claimants, any claims denied by a Hearing Officer. Claims
denied by the BJA Director may be appealed to the U.S. Court of Appeals for the
Federal Circuit.

The complainant raised questions as to six claims approved by Director
O’Donnell. The complainant alleged that O’Donnell approved one of the six
claims in violation of the law, approved four of the six claims before the record
had been fully developed and the legal sufficiency of the claims clearly
established, and approved the sixth claim even though she had not reviewed the
case file. However, in reviewing the case files, we found that O’Donnell had not
yet made a final determination with respect to two of the six claims, and
therefore concluded that there was no basis for the OIG to assess O’Donnell’s
handling of those two matters.

In evaluating the allegations regarding the remaining four cases, we
undertook an assessment to determine whether there was evidence that
O’Donnell had systemically failed to follow the law in approving these PSOB
claims. While it is squarely within the OIG’s mission to investigate allegations
that a Department official made a decision in violation of a law, rule, or
regulation resulting in the improper expenditure of Department funds, we also
recognize that senior Department officials make numerous decisions involving
complex matters daily and that we are not to substitute our judgment for theirs
simply because we may have reached a different conclusion based on the facts
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learned during our investigation. We therefore determined that, in evaluating
the decisions made regarding the claims, we would use a standard of review
analogous to what a court would use in deciding an appeal of a final
administrative determination. In general, a court reviewing a final agency
determination will apply an “abuse of authority” standard. A court will reverse
the agency’s decision under this standard only if: (a) it was made without
“substantial compliance” with the statutory requirements and provisions of
implementing regulations; (b) there was “arbitrary and capricious” action on the
part of the government officials involved; or (c) it was not supported by
“substantial evidence.”

We reviewed the administrative records and O’Donnell’s determinations in
connection with the four claims. In all four cases, we concluded O’Donnell had
considered and applied the relevant portions of the statute and regulations in
making her determinations. However, we found O’Donnell’s decision to award
benefits in one case to be arbitrary and capricious and unsupported by
“substantial evidence.” That case involved a police officer who was killed while
driving home alone after leaving a bar where he had been on an undercover
assignment drinking with a target of a criminal investigation. Blood tests
showed the officer’s blood alcohol level to be well above the legal limit, and the
PSOBA prohibits payment of a claim where an officer is intoxicated at the time of
death. The accident occurred when the officer’s vehicle, while on a straight
portion of a 4-lane road, crossed the center turn lane and two opposing traffic
lanes, drove up onto the sidewalk on the opposite side of the road, traveled
down an embankment, traveled through a thicket of vegetation, hit another
embankment, went airborne, struck the roofline of a house, and dropped tree
limbs and debris onto an unoccupied parked car before descending
upon/crashing into and causing significant damage to the left side of another
unoccupied parked car. The state accident investigation team found no
mechanical problems with the officer’s vehicle, no evidence of vehicle
tampering, that weather conditions were good, that the road surface was dry,
and that the car was moving at approximately 57 miles per hour (mph) when it
became airborne (the speed limit was 45 mph).

Both the PSOB office and the PSOB hearing officer denied the claim,
finding that the officer was intoxicated at the time of death. In order to reach a
contrary conclusion, O’Donnell had to find, among other things, that there was
clear and convincing evidence the officer was not acting in an intoxicated
manner immediately prior to death, namely at the time of the car accident.
O’Donnell found that there was such evidence and determined that the officer’s
actions were undertaken with a “reasonable excuse.” She also found that any
negligence on his part was not “great, heedless, wanton, indifferent, or
reckless.”

Our review of the record revealed fundamental defects in O’'Donnell’s final
determination. First and foremost, in her 13-page written decision, O’'Donnell
completely ignored the extreme circumstance of the crash that was itself among
the strongest evidence of intoxicated behavior. Additionally, O’Donnell was
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selective in what testimony she accepted and what testimony she rejected, and
her rationale for discrediting certain portions of witness accounts was
inconsistently applied and premised on a mischaracterization of the witnesses at
the bar as “subjects” of the criminal investigation. We also found a number of
O’Donnell’s explanations and conclusions ran counter to the evidence.

As to each of the remaining three cases, we found sufficient support for
O’Donnell’s decisions. In the second case, the record supports O’'Donnell’s
decision to award benefits. Although her approach exposed procedural
idiosyncrasies in the adjudication of PSOB claims, we found nothing improper
about her final determination granting the award. In the third case, although
she initially proposed awarding benefits based on incomplete evidence,
O’Donnell ultimately rejected the claim after referring the matter to a Special
Master and considering the findings thereof, which we found refuted the
allegation that she granted the claim illegally. Finally, in the fourth case, we
found insufficient evidence to support the allegation that O’'Donnell affirmed an
award of benefits without reviewing the associated case file.

Based on these reviews, while we found that O’'Donnell improperly
decided to award benefits in one of the cases we examined, we did not find
evidence that O’Donnell had systemically failed to follow the law in approving
PSOB claims. We refer this report to the Department for its review and any
action it deems appropriate.
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I. Introduction

On August 3, 2014, the Department of Justice (DOJ) Office of the
Inspector General (OIG) received a whistleblower complaint alleging that Denise
O’Donnell, Director of the Bureau of Justice Assistance (BJA) within the Office of
Justice Programs (OJP), approved and directed payment of one or more claims
under the Public Safety Officers’ Benefit Act (PSOBA), in direct contravention of
various statutory provisions that expressly forbid payment under the
circumstances presented. The OIG previously received other complaints about
the PSOB claim process, including concerns about the delay in resolving claims,
which resulted in an audit being conducted by the OIG.* This report summarizes
the results of a review by the OIG following receipt of the allegations contained
in the August 2014 complaint letter.

The complaint included an allegation that O’Donnell directed payment of a
PSOB claim contrary to law in connection with the death of police officer Kurt
Harper.? Harper died from injuries sustained when, with an elevated blood
alcohol level, he lost control of and crashed his car upon leaving an undercover
assignment. The complaint also identified four other claims as examples of
claims that O’Donnell allegedly deemed payable before the record had been fully
developed and the legal sufficiency of the claims clearly established. Copies of
O’Donnell’s determination in the Harper matter and the complainant’s comments
thereon were attached to the complaint. Also attached to the complaint were
internal OJP memoranda addressing the merits of the four other claims identified
as representative of O’'Donnell’s alleged misconduct.

The complaint identified a sixth claim that O’Donnell allegedly approved
for payment although she had not reviewed the case file. The complainant did
not challenge the legal sufficiency of the award in this matter. The complaint,
rather, alleged that O’Donnell affirmed the award determination prior to the file
being sent to her office.

We examined the case files and conducted a review for each of the six
claims that were the subject of the whistleblower’s complaint in order to assess
whether there were systemic issues regarding the BJA Director’s handling of the
claim approval process, as the complainant alleged. We found that O’Donnell
had not yet made a final determination with respect to two of those six claims,
and therefore concluded that there was no basis for the OIG to assess whether

1 “Audit of the Office of Justice Programs’ Processing of Public Safety Officers’ Benefit

Programs,” DOJ OIG Audit Division 15-21 (July 2015),
https://oig.justice.gov/reports/2015/a1521.pdf (accessed April 1, 2016). In addition, over the
years the OIG’s Investigations Division has investigated several allegations that fraudulent PSOBA
claims that have been filed with the BJA.
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“Kurt Harper” is a pseudonym. For privacy reasons, pseudonyms have been used, and
some factual details have been omitted, for each of the claims addressed herein.
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O’Donnell’s handling of those two matters was in contravention of the law. This
report presents the OIG’s analysis of the allegations made regarding the other
four claims identified in the complaint and whether their handling reflected
systemic issues regarding the PSOB claim approval process.

II. Background
A. The Public Safety Officers’ Benefits Act

Enacted to assist with the recruitment and retention of law enforcement
officers and firefighters, the Public Safety Officers’ Benefits Act of 1976, 42
U.S.C. 8 3796 et seq. (PSOBA), provides death and education benefits to
survivors of law enforcement officers, firefighters, and other first responders
who die, and disability benefits to officers permanently disabled, as a direct and
proximate result of a personal injury sustained in the line of duty.?

1. Procedures

Claims for benefits are administered by the Public Safety Officers’ Benefits
Office (PSOB Office) within the BJA, which is a component of the OJP. 42 U.S.C.
8§ 3796(a); 28 C.F.R. § 32.3. Generally, claims for death and disability benefits
must be filed within 3 years of the death or disability. 28 C.F.R. 8§ 32.12 and
32.22. First level review of claim forms and supporting evidence is
accomplished by benefits specialists who prepare an initial determination
approving or denying the claim, which is reviewed and signed by the Director of
the PSOB Office. Claims denied by the PSOB Office benefits specialists may be
appealed for de novo review by a BJA appointed Hearing Officer. 28 C.F.R. 88
32.17; 32.29; 32.37. Claims denied by a Hearing Officer may be appealed for
de novo review by the BJA Director, who also may review denials on her own
motion. 28 C.F.R. 88 32.46; 32.53(b)(1). The regulations also provide that the
BJA Director shall review all Hearing Officer claim approvals. 28 C.F.R. §
32.53(a). Claimants are allowed to present additional legal arguments and
evidence, including the opinions of experts, at the Hearing Officer and BJA
Director levels of review. 28 C.F.R. 88 32.42(b); 32.52(b).

Independent medical examiners and other experts may be retained by the
PSOB Office at each stage of review. 28 C.F.R. 8 32.5(g). The BJA Director’s
decision constitutes the final agency determination. 28 C.F.R. § 32.55.
Pursuant to an OJP Order issued in 2010, concurrence from the OJP Office of the
General Counsel (OGC) was required for all claim determinations administered

3 The implementing regulations for the PSOBA, which include the time limits for filing
claims, definitions of key terms, and the procedural construct for claims processing, appear at 28
C.F.R. Part 32. Part 32 is divided into six subparts. Subpart E pertains to Hearing Officer
Determinations and Subpart F pertains to Director Appeals and judicial review.



by OJP, including but not limited to PSOBA claim determinations.® However, on
May 9, 2013, OJP issued an Order excluding claims arising pursuant to the
PSOBA from the OGC concurrence requirement.®> According to the final rule
codifying the transfer of the legal review function from OGC to the PSOB Office,
this change was implemented in order to simplify the claims administration
process, eliminate duplicative efforts across components, and increase overall
programmatic efficiency.®

The regulations require that the BJA Director make written findings of fact
and conclusions of law to explain her decision to deny any claim at any stage of
review. 28 C.F.R. § 32.54(a). BJA Director denials may be appealed to the
Court of Appeals for the Federal Circuit. 42 U.S.C. § 3796¢c-2.

2. Legal Standard for Awarding Claims

As noted, the PSOBA provides benefits to public safety officers or their
survivors for death or disability occurring “as the direct and proximate result of
a personal injury sustained in the line of duty.” 42 U.S.C. 88 3796(a) and (b).
The implementing regulations provide that an injury is a “direct and proximate”
cause of death (or disability) if it is a “substantial factor” leading to death (or
disability). 28 C.F.R. 8 32.3. A factor is considered a “substantial factor” if it
alone was sufficient to have caused the death, injury, or disability; or no other
factor (or combination of factors) contributed to the death, injury, or disability to
so great a degree as it did. Id. Claimants have the burden of persuasion as to
all material issues of fact by the standard of proof of “more likely than not.” 28
C.F.R. 8 32.5(a).

III. Analytical Construct: the Standard of Review
In considering the complaint made in this case, and whether and how to

review the allegations, the OIG was mindful of the challenge that it presented.
On the one hand, it is squarely within the OIG’s mission and responsibility to

4 See OJP Order No. 1001.5A, § 2.e (March 11, 2010), which provided, “No payment,
appointment, finding, determination, affirmance, reversal, assignment, authorization, decision,
judgment, waiver, or other substantive ruling, arising from or in connection with any
programmatic claim against the United States under any program administered by OJP (e.g., 42
U.S.C. ch. 46, subch. XII and 42 U.S.C. 8 10603c) may be made without the concurrence of the
GC.” See also, DOJ Oder No. 2110.39A, 1 1 (November 15, 1995), advising “Accountable Officers
to seek the advice of their component general counsel when they are in doubt about the legality of
authorizing the obligation or payment of government funds.”

5 See OJP Order No. 1001.5B, signed by Acting Assistant Attorney General Mary Lou Leary
on May 9, 2013.

6 See Department of Justice, Public Safety Officers’ Benefits Program, Final Rule, 78 Fed.
Reg. 29233 — 29234 (May 20, 2013) (codified at 28 C.F.R. 88 32.43 and 32.44) (removing the
requirement that Hearing Officers provide OGC notice of their claim determinations and the factual
findings and legal conclusions made to support them and establishing that they provide the same
to the PSOB Office.)



investigate an allegation that a Department official made a decision in violation
of a law, rule, or regulation that resulted in the improper expenditure of
Department funds, particularly where the whistleblower alleges a pattern of
improper approvals involving a substantial Department program. On the other
hand, in making that assessment, we recognize that Department managers and
senior officials make numerous decisions every day and that we are not to
substitute our judgment for theirs simply because we might have made a
different decision based on the facts we learned during our investigation.

With these considerations in mind, the OIG determined that it was
appropriate for us to evaluate these allegations given the systemic nature of the
concerns raised and our responsibility to conduct oversight of the PSOB
program. We further determined that in analyzing the allegations we should
apply the same deferential standard of review that a reviewing court would use
in adjudicating an appeal of a final agency PSOBA determination.’ In general, a
court reviewing the BJA Director’s decision on behalf of the Department with
respect to a PSOBA claim will apply an “abuse of authority” standard, which
seemed to us appropriate given the nature of the allegations. A court will
reverse the agency’s decision under this standard only if: (a) it was made
without “substantial compliance” with the statutory requirements and provisions
of implementing regulations; (b) there was “arbitrary and capricious” action on
the part of the government officials involved; or (c) it was not supported by
“substantial evidence.” Morrow v. United States, 227 Ct. Cl. 290, 296; 647 F.2d
1099, 1102, cert. denied, 454 U.S. 940; 102 S. Ct. 475; 70 L. Ed.2d 247
(1981).

“Substantial compliance” has been defined as compliance with the
essential requirements, whether of a contract or statute, so as to satisfy its
purpose or objective even though its formal or technical requirements are not
met. See Blacks Law Dictionary 1428 (6th Ed. 1990). Additionally, the purpose
of the substantial compliance doctrine is “to avoid the harsh consequences that
flow from technically inadequate actions that nonetheless meet a statute’s
underlying purpose.” Galik v. Clara Maass Med. Ctr., 167 N.J. 341, 354, 771
A.2d 1141 (2001)

An agency’s actions have been held to be “arbitrary and capricious” on
appellate review “if the agency has relied on factors which Congress has not
intended it to consider, entirely failed to consider an important aspect of the
problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to
a difference in view or the product of agency expertise.” Motor Vehicle Mfrs.

” In practice, only denials of PSOBA claims are ever appealed, because there is no party
who would have an incentive or legal standing to appeal a grant of a PSOBA benefit. Although we
are reviewing decisions to grant claims in this report, we believe that the standard of review used
in reported appeals of PSOBA claim denials, which is based on principles of appellate review of a
broad range of agency actions, is appropriate for our analysis.



Ass'n v. State Farm Ins. Co., 463 U.S. 29, 43, 103 S. Ct. 2856, 77 L. Ed.2d 443
(1983).

“Substantial evidence” required to support an agency decision is defined
as “such relevant evidence as a reasonable mind might accept as adequate to
support a conclusion.” Consol. Edison v. NLRB, 305 U.S. 197, 59 S. Ct. 206, 83
L. Ed. 126 (1935). “Substantial evidence” also “is something less than the
weight of the evidence, and the possibility of drawing two inconsistent
conclusions from the evidence does not prevent an administrative agency’s
findings from being supported by substantial evidence.” Consolo v. FMC, 383
U.S. 607, 86 S. Ct. 1018, 16 L. Ed.2d 131 (1966).

IV. OIG Evaluation of Individual Case Decisions

In this Section we examine each of the four final PSOBA claims
determinations that the complaint identified as improper.

A. Kurt Harper Claim

The complaint identified the Harper claim as the claim that O’'Donnell
“approved” and “directed payment thereupon” “in direct contravention of various
statutory provisions that expressly forbid payment under the circumstances
presented in the claim.” In the Harper matter, BJA Director O’Donnell vacated
the determination of the Hearing Officer and the PSOB Office and approved an
award of death benefits to the family of an undercover narcotics agent who died
when he drove off the road and crashed his vehicle shortly after he left a bar
where he had met and drank with a target of a narcotics investigation. The
testing of the officer’s blood following the accident showed an alcohol content of
.18%. As detailed below, in order to grant the claim, O’Donnell was required to
make a determination that the officer was not voluntarily intoxicated at the time
of the fatal accident; the officer did not engage in intentional misconduct in
driving his vehicle after drinking at the bar; and the officer did not perform his
duties in a grossly negligent manner at the time of the accident that resulted in
his death.

1. Applicable Statutory Provisions

As set forth in Section I1.A.2. above, the PSOBA provides monetary
benefits to public safety officers who are catastrophically injured or the survivors
of public safety officers who die “as the direct and proximate result of a personal
injury sustained in the line of duty.” 42 U.S.C. § 3796(a). However, benefits
are not awarded if the officer contributed to or caused the injury in certain
respects. The Act provides, in relevant part, with respect to the actions or
status of the public safety officer himself:

No benefit shall be paid under this subchapter —



(1 if the fatal or catastrophic injury was caused by the intentional
misconduct of the public safety officer or by such officer’s
intention to bring about his death, disability, or injury;

(2) if the public safety officer was voluntarily intoxicated at the
time of his fatal or catastrophic injury;

3) if the public safety officer was performing his duties in a
grossly negligent manner at the time of his fatal or
catastrophic injury.

42 U.S.C. 88 3796a(1)-(3).8
The Act defines intoxication as,

a disturbance of mental or physical faculties resulting from the
introduction of alcohol into the body as evidenced by —

() a post-injury blood alcohol level of .20 per centum or greater; or

(i) a post-injury blood alcohol level of at least .10 per centum but less
than .20 per centum unless the Bureau receives convincing
evidence that the public safety officer was not acting in an
intoxicated manner immediately prior to his fatal or catastrophic
injury;

or resulting from drugs or other substances in the body.

42 U.S.C. § 3796Db(5).
According to the PSOB regulations, gross negligence means great,
heedless, wanton, indifferent, or reckless departure from ordinary care,
prudence, diligence, or safe practice —

(1) In the presence of serious risks that are known or obvious;

(2)Under circumstances where it is highly likely that serious harm wiill
follow; or

(3) In situations where a high degree of danger is apparent.

28 C.F.R. § 32.3.

8 42 U.S.C. 88 3796a(4) and (5) provide, respectively, that benefits shall not be awarded
to a potential beneficiary whose actions substantially contributed to the officers injury or death,
and where the officer was employed in a capacity other than a civilian capacity. These
subsections were omitted above because the circumstances addressed therein did not arise in the
cases we reviewed.



The regulations provide the following regarding intentional misconduct:

A public safety officer’s action or activity is intentional misconduct if

(1) As of the date it is performed,
O] Such action or activity —

(A) Is in violation of, or otherwise prohibited by, any statute, rule,
regulation, condition of employment or service, official mutual-aid
agreement, or other law; or

(B) Is contrary to the ordinary, usual, or customary practice of
similarly-situated officers within the public agency in which he
serves; and

(i) He knows, or reasonably should know, that it is so in violation,
prohibited, or contrary; and

(2) Such action or activity —
O] Is intentional; and
(i) Is —
(A) Performed without reasonable excuse; and
(B) Objectively unjustified.
28 C.F.R. § 32.3.
2. Facts
a. Background

Kurt Harper was an undercover narcotics agent with a local law
enforcement agency. On the night in question, he accompanied the target of a
narcotics investigation and two of the target’s friends (“Friend 1” and “Friend 27)
to a night club. Although Harper was alone when he met with the target and the
target’s friends, he had discussed his plans to meet with the target with his
control agent earlier that day.

Early the next morning, Harper was involved in a fatal automobile
accident in which the vehicle that he was operating, while driving on a straight
road, crossed a center turn lane and two opposing traffic lanes, drove up onto
the sidewalk on the opposite side of the road, traveled down an embankment,
traveled through a thicket of vegetation, hit another embankment, went
airborne, struck the roofline of a house, and dropped tree limbs and debris onto
an unoccupied parked car before descending upon/crashing into and causing
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significant damage to the left side of another unoccupied parked car. Harper
was transported to the hospital by ambulance where, despite the efforts of
emergency room personnel, he was pronounced dead.

An autopsy performed later that day determined that Harper sustained
extensive injuries. A preliminary postmortem examination report and an
amended report listed the cause of death as “multiple trauma due to motor
vehicle traffic collision-driver.”

The coroner’s office sent blood samples collected at the time of Harper’s
hospital presentation and a urine sample collected during the autopsy to a
laboratory for analysis. Testing of the blood samples reflected an alcohol
(ethanol) level of .18%. (It is unlawful to drive in the jurisdiction in question
with a blood alcohol content (BAC) of .08 % or higher.) Consistent with the
autopsy report, a death certificate certified by the coroner listed the cause of
death as “Multiple Trauma, Due To (Or As A Consequence Of): Motor Vehicle
Collision.” “Accident” is marked as the “Manner of Death” and “restrained
driver-single vehicle collision” is noted for “How [the] Injury Occurred.”

An investigation by the state accident investigation team found no
mechanical problems with the vehicle that Harper was driving at the time of the
accident. There was also no evidence of vehicle tampering. The environment
was determined to be a non-contributing factor, as the weather conditions that
morning were described as “good” and records reflect that the surface of the 4-
lane road with a center turn lane on which Harper was traveling was “dry.” The
posted speed limit in the area where the accident took place was 45 mph.
Accident investigators estimated that Harper’s car was moving at approximately
57 mph when it became airborne. The accident report also states, “This is the
speed where the vehicle became airborne. It does not take into account any
reduction of velocity from the point where the vehicle left the roadway prior to it
becoming airborne.” (As noted, before it became airborne, the vehicle drove up
a sidewalk, down an embankment, through a thicket of vegetation, and up
another embankment.)

Investigators from the local law enforcement agency took sworn
statements from the target of the undercover investigation that Harper was
conducting and two of the target’s friends within a week of Harper’'s death. The
target, who had a history of arrests and sentences for various crimes, was
arrested on a drug charge shortly after Harper’'s death. He gave a statement a
few days after his arrest, by which time he was aware Harper had been an
undercover officer.®

® At the time of the interview, the target was informed that what he said in the interview
would not be used against him with regard to the then-pending charges, and that as long as he
was truthful regarding the statement he made in the interview, nothing he said would be used
against him later.



The target told investigators that he called Harper on the night in question
about going to a club. At the time, one of the target’s friends, Friend 2, was
with the target. Harper and the target agreed that the target would pick Harper
up from a restaurant. After the target picked Harper up, Harper, the target and
Friend 2 rode together in the target’s car to pick up Friend 1 and then went to
the club. The target estimated that they arrived at the club at around 10:45
p.m. The target said that he paid for the drinks and that they all had about
eight rounds. The target said that they stayed at the club (which he believed
closed at 5:00 a.m.) until around 4:30 a.m. According to the target, Harper
drank as many rounds and “was on the same pace” as the others.

The target said that before the group of four left the club, he was told by
the club’s owner that Harper was throwing up in the bathroom and that they
needed to leave. He also said that Harper threw up in the club parking lot and
that the group purchased turkey wings from an establishment near the club that
sold food from a trailer until the early morning hours. The target said that
although they bought wings for Harper, Harper did not eat any of them. The
target also said that although he did not know who Harper was calling, he saw
Harper go behind the trailer to use his cell phone. The target said he also used
Harper’s phone to place a call because his cell phone needed to be charged.

According to the target, after they left the club parking lot, they had to
pull over in the median along the road so that Harper could throw up again. The
target, who was driving, dropped off Friend 1 first and then drove to the
restaurant where Harper’s vehicle was parked. The target said that he offered
to take Harper home, but Harper said that he “had it.” The target said that as
they were pulling away, Friend 2 told him not to leave Harper in the state he
was in so he turned around and again offered Harper a ride. The target said
that Harper was behind the wheel of his vehicle, opened the door to talk, and
said that he was “okay.” The target said that he then drove to where Friend 2’s
car was parked, which was in front of the target’s cousin’s house, and that he
stayed at his cousin’s house for the night.

The target said that he learned that Harper was a law enforcement officer
after he was arrested for selling to an undercover agent. The target said that
prior to his death, he thought of Harper as a friend and that he and Harper had
drunk alcohol together previously, but not heavily.

Statements were taken from Friend 1 and Friend 2. Neither had a
criminal arrest record and each was informed at the beginning of the interview
that he was not being detained for anything and was free to leave at any time.
Their statements were substantially consistent with the target’s. Both said that
they traveled in the target’s car to the club; they stayed over 4 hours; the
target bought everyone’s drinks; the target bought many (up to eight) rounds of
alcohol; Harper drank alcohol with them; they left the club close to closing time;
Harper appeared drunk; Harper threw up in the club parking lot; they bought
food as they left the club; and that they talked about whether Harper was okay
to drive after they left the club.



Friend 1 said that Harper seemed intoxicated to him, but upon later
learning that Harper was an undercover officer, he was “not sure if he [Harper]
could have been faking, or not.” He also said that he did not actually see Harper
throw up, but heard him throwing up. However, Friend 1 added that if Harper
was acting he did a good job because he certainly looked drunk. Friend 1 also
said that he wasn’t paying very close attention as to whether Harper was
actually drinking or not, but that he thought Harper was drinking at the time and
that Harper and the target drank every time a round came. Friend 1 recalled
that a bouncer saw Harper throwing up and offered Harper ginger ale when they
were in the parking lot, but Harper did not drink it. Friend 1 said that once they
were inside the car, Harper fell over into his lap and he had to help him back up
into the sitting position. Friend 1 also recalled that they ate the wings in the
car, but Harper did not eat any. Friend 1 stated that they pulled over to allow
Harper to throw up after leaving the club. He also said that Harper said that he
wanted to be dropped off at his car, but he (Friend 1) suggested that he be
taken home instead.

Friend 2 said that Harper had as many rounds as the others and that he
was “positive” that Harper was drinking the alcohol because he was sitting right
beside Harper most of the time. He also said that Harper was drunk and
throwing up. Friend 2 said that there was no doubt in his mind that Harper was
drunk and that he was confident that Harper was throwing up liguor because he
could smell it. Friend 2 said that Harper stepped outside the club before he and
the others did and that a club security employee came to tell them that one of
their friends was throwing up. Friend 2 said that when he got outside, Harper
was still throwing up and that he saw Harper throw up two or three times.
Although he did not recall Harper throwing up again after they left the club
parking lot, Friend 2 said that Harper rode with the window down. Friend 2 said
that he did not recall whether Friend 1 or Harper was dropped off first, but
recalled Harper — with slurred speech — telling the target that he was all right to
drive.

Friend 2 also said that a few weeks before the accident, the target told
him that he had a funny feeling that Harper might be an undercover officer and,
referring to Harper’s braces, they joked that Harper had to have a good dental
plan in order to have braces on his teeth. However, Friend 2 said that he did
not think the target really believed that Harper was an undercover officer
because the target continued to hang around Harper.

The claimant filed a claim for PSOB benefits on behalf of Harper’s family.
The PSOB Office informed the claimant by letter that Harper’'s death was not
covered by the Act and that the claim was being denied. As grounds, the letter
stated that given Harper’s blood alcohol level of .18%, Harper was presumed to
be voluntarily intoxicated unless there was convincing evidence that he ‘was not
acting in an intoxicated manner immediately prior to his death’ or that Harper
did not intentionally introduce alcohol into his body. Finding no such evidence,
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the benefits representative stated, “the presumption that [Harper] was
intoxicated holds.”*°

b. Hearing and Hearing Officer’s Determination

The claimant retained an attorney and requested by letter that a Hearing
Officer review the claim denial. The claim was assigned to an Independent
Hearing Officer, who conducted a hearing. Those who testified included the
claimant; a State Highway Patrol Officer; a former undercover FBI agent who
served as an expert for the claimant; the head of the local law enforcement
agency that employed Harper; the deputy chief of the agency’s Criminal
Investigations Division; Harper’s Control Officer; Harper’s fellow undercover
agent and roommate; and a pathologist/toxicologist who testified as claimant’s
expert.

Claimant’s expert challenged the recorded BAC of .18 per centum as
being artificially inflated. He identified what he perceived as problems with the
chain of custody of the samples and indicated that there was a delay in
analyzing them. He stated that the types of tubes the samples were collected in
had no preservatives which allowed additional fermentation and an artificial
increase in the BAC. Claimant’s expert also stated that trauma to Harper’s body
may have caused a sharp rise in his blood alcohol level just before the samples
were collected. Noting that testing of the serum or liquid part of the blood
alone, rather than whole blood, would have resulted in a higher BAC, claimant’s
expert also stated that it was not clear what type of blood was tested. In his
summary memorandum to the Hearing Officer, Claimant’s attorney made
several arguments to justify Harper’s actions, including that Harper was not
voluntarily intoxicated because the undercover nature of his work required him
to drink in order to fit in with the target, and that Harper had made several
unscheduled calls to his control officer to report that he was in need of
assistance.

Following the hearing, the Hearing Officer requested additional
documents, including records related to Harper’s death and his phone calls to his
control officer, and a report addressing the reliability of the BAC test results
from a forensic toxicologist from a prominent institute of pathology. The
forensic toxicologist opined that if stored properly and analyzed soon after
collection, the type of tube would not have made a significant difference in the
measured blood alcohol level. He was also of the opinion that trauma to
Harper’s body was not a factor in this instance because the blood samples were
collected at the hospital for treatment, and therefore, were most likely
peripheral (rather than cavity) blood, collected away from the site of the
trauma. Although the forensic toxicologist agreed with claimant’s expert that

1% The PSOB Office stated that its decision was “based on the information in the record”
which included the autopsy reports, the toxicology report, a report from the hospital identifying
the cause of death as multiple trauma due to a motor vehicle traffic collision, the report submitted
by the local law enforcement agency, and the Claim for Death Benefits submitted by the claimant.
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the BAC of serum is .12 — 20% higher than that of whole blood, in this case he
opined that the difference would have made the BAC .15 rather than .18 per
centum.

The Hearing Officer issued a determination denying benefits. She found
that Harper was a public safety officer and that his accident occurred “in the
line-of-duty.” However, she concluded that Harper’s BAC of .18%, in the
absence of convincing evidence that he was not acting in an intoxicated manner
immediately prior to his death, prohibited an award of benefits. In reaching her
conclusion, the Hearing Officer found that the forensic toxicologist’s responses
provided a satisfactory rebuttal to claimant’s expert’'s challenges to the reliability
of the .18% BAC. She also credited the statements of the eyewitnesses — the
target and his friends — that Harper appeared very drunk, was vomiting, and
had slurred speech as they exited the club. She noted that according to the
accident report, Harper’s car was estimated to have been traveling at a speed of
57 mph when it became airborne and may have been traveling at a higher speed
before it left the highway.

The Hearing Officer commented that although the head of the law
enforcement agency that employed Harper testified that he had confidence in
Harper’s judgment and believed that because Harper was calling his control
officer for help and was wearing his seat belt, he was exercising good judgment
prior to the accident, she could not agree. Although she acknowledged that it
was necessary for Harper to drink with his target as part of the undercover
operation, she took issue with the amount of alcohol he consumed, noting that
he had placed himself in serious danger. She also was not persuaded that
Harper’s consumption of alcohol was not voluntary because he needed to drink
in order to fit in with the target. Citing the policies and procedures of the
agency that employed Harper, which allow for the consumption of a “limited
quantity” of alcohol, she stated that the “expectation is that the agent will drink
in moderation and in accordance with established policies.” Additionally, she
found that there was no evidence to support the theory presented by the
claimant that Harper was being pursued. Ultimately, the Hearing Officer stated
that she must be guided by the plain language of the Act, which given the BAC,
required convincing evidence that Harper was not acting in an intoxicated
manner immediately prior to his death. She found that “on the contrary, the
vomiting and slurred speech support a finding of intoxication.”

C. Director’s Determination

The claimant sought review of the Hearing Officer’s determination by the
BJA Director, as the PSOBA provides. Additional documentation was added to
the record. This included a supplemental report from claimant’s expert and
hospital records responsive to a request from O’Donnell for additional evidence
regarding the handling of the blood samples.

O’Donnell issued a 13-page written determination awarding benefits. She
found that the claimant’s submissions established that the measured BAC of
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.18% “may be artificially inflated” and that it was therefore “unreliable.” By how
much it was inflated, O’Donnell found unclear. O’Donnell also noted that the
claimant’s evidence pointed to “possible, but not actual mishandling” of the
blood samples by the hospital and laboratory. Recognizing that the evidence
“rests on speculation,” O’Donnell nevertheless concluded that “the BAC evidence
indicates that Officer [Harper] had a BAC level above the .10 threshold, which
requires clear and convincing evidence establishing that he was not acting in an
intoxicated manner immediately prior to his fatal injury to award PSOB Act
benefits.”** She determined that there was such evidence.

O’Donnell stated that because the entire relationship between an officer
and his target in an undercover operation rests on deception, and it was
“[Harper’s] job to make the suspects think that he ‘fit in,”” evidence of Harper’s
general character was more probative than the perceptions of the target and his
friends as to whether Harper acted in an intoxicated manner immediately prior
to his death. O’Donnell cited several other reasons for giving “little weight” to
the statements of the only eye witnesses who testified regarding Harper’s
behavior. First, she noted that “at least one of the witnesses [the target] was a
target in a drug trafficking ring with a criminal record of arrests and jail time”
and “the other two [Friend 1 and Friend 2] were associates of the target, and at
least one of them reportedly knew that the target sold cocaine.” O’Donnell
stated, “l find no reason to afford credibility to any of the targets’ observations
in light of these circumstances.”

Second, O’'Donnell posited that there “are a host of reasons why” the
witnesses’ statements “may not be the best indicator of what occurred on the
night [in question.]” O’Donnell noted that their statements were taken by police
investigating the death of an agent who died after spending the night in a club
with them and that “it is quite likely there was a vacuum of trust between the
suspects and law enforcement in the interviews.” Finally, O’'Donnell stated that
the statements themselves were “internally inconsistent,” noting that one of the
target’s friends said the target told him a few weeks before Harper’s death that
he had a “funny feeling” that Harper was an undercover officer. However,
during his interview, the target never indicated that he suspected Harper was an
officer but had thought of Harper as “a friend.”

O’Donnell commented that while “sparse” there were “certain facts
establishing that [Harper] undertook his actions with caution, thereby indicating
that he was not acting in an intoxicated manner.” In support of her
determination that there was clear and convincing evidence that Harper was not
acting in an intoxicated manner, O’Donnell cited the following:

11 Although section 3796(b)(5) of the Act requires only “convincing” evidence, the
regulations define convincing evidence as “clear and convincing evidence.” 28 C.F.R. § 32.3.
“Clear and convincing” proof is “that proof which results in reasonable certainty of the truth of the
ultimate fact in controversy” and “will be shown where the truth of the facts asserted is highly
probable.” Black’s Law Dictionary 251 (6th ed. 1990) (citations omitted).
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(1) Harper declined the target’s offer to drive him home. O’Donnell stated
that by doing so, Harper preserved his and his roommate’s undercover
operation, which showed that “operational security was at the forefront
of his mind” and demonstrated “tact and lucid thought.”

(2)Harper attempted several times to contact his supervisor after leaving
the club. O’Donnell commented that though we may not know
specifically why Harper attempted to contact his control officer, she
credited the testimony of the head of Harper’s agency and claimant’s
undercover expert that doing so was abnormal and done only when
the undercover officer needs assistance. O’Donnell stated that this
action indicates that Harper “acted out of self-preservation, and again,
a motivation to preserve the undercover operation” which showed
“sound judgment.”

(3)Harper wore his seatbelt. O’Donnell found that this reflected “caution
and adherence to principles of safety.”

(4)Harper was driving over the speed limit, but he was not driving at a
grossly excessive speed. O’Donnell stated that the highway patrol
estimated that Harper was travelling at 57 mph on a 4-lane road with
a speed limit of 45 mph.

(5) O’'Donnell stated that “a brief look at [Harper’s] career supports the
conclusion that he was not acting in an intoxicated manner
immediately prior to his death.” O’Donnell noted that prior to working
for the local law enforcement agency, Harper worked as a narcotics
officer for a different agency, was in top physical condition, trained
twice a day, was recruited to work deep undercover because of his
abilities and personality, and had always exhibited sound judgment
and good law enforcement skills according to the head of the agency
for which Harper last worked. Also, according to his friends, Harper
had never been seen drunk because he rarely drank. O’Donnell’s
stated, “there is nothing in the record to indicate that Harper would
have recklessly put his life in danger . . .” and that “engaging in
reckless behavior such as consuming alcohol to excess while with three
suspects . . . is not consistent with the make-up of undercover officers
in general, or [Harper] in particular.”

O’Donnell then turned to the questions of whether Harper engaged in
intentional misconduct or was performing his duties in a grossly negligent
manner, noting that a finding that Harper’s actions constituted either would
require a denial of benefits. O’Donnell recognized that “[Harper] could be seen
to have engaged in intentional misconduct or gross negligence by operating a
vehicle under the influence of alcohol.” However, she found that he engaged in
neither. Rather, she determined that when Harper drove his vehicle after being
dropped off by the target, he “was performing that which was required by the
undercover operation.”
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In support of her finding, O’Donnell stated:

The record reflects he was driven to his car by the target and the
target’s friends. Reportedly, the target insisted on driving [Harper]
home. [Harper], though, could not accept the offer, as he was
living with another officer who was in the midst of his own
undercover operation at the time. The target alleged that he
returned to the parking lot after leaving [Harper] to offer [Harper]
a ride home a second time. [Harper] again refused. [Harper]’s
attempts to contact his supervisor — again, an action taken only
when the undercover officer is in distress — were unsuccessful.

O’Donnell concluded, “Given these circumstances, | find that [Harper]’s
actions were undertaken with a reasonable excuse, and therefore do not rise to
the level of intentional misconduct.”

Citing the definition for “gross negligence” in the PSOBA regulations,
O’Donnell commented that drinking and driving “is certainly a departure from
ordinary care, prudence, diligence, or safe practice.” However, she found that
Harper “operated his vehicle because he felt he had to depart before the target
and company returned again.” O’Donnell again referenced “the circumstances
[Harper] faced,” the target of a highly sensitive undercover operation insisting
on bringing him to a home shared with another undercover officer, not knowing
whether or when the target may return and insist again, and an inability to
reach his supervisor” and concluded, “l do not believe this departure was ‘great,
heedless, wanton, indifferent, or reckless.””

3. OIG Analysis

Our analytical construct requires us to examine the record and evaluate
whether O’Donnell’'s determination did not substantially comply with the statute
and the regulations, was arbitrary and capricious, or was not supported by
substantial evidence. O’Donnell made two principal findings to support her
determination that benefits were awardable in this claim: (1) that there was
convincing evidence that Harper was not acting in an intoxicated manner
immediately prior to death (namely at the time of his car accident); and (2) that
Harper was in fear of the target and his friends, believed he was in danger, and
therefore had a reasonable excuse for driving while under the influence of
alcohol. We found that O’'Donnell applied each of the relevant portions of the
statute and the regulations in making her determination. However, for the
reasons set forth below, we found that O’Donnell’s findings were arbitrary and
capricious and not supported by substantial evidence.

a. O’Donnell’s finding that Harper was not acting in
an intoxicated manner

To reach the conclusion that there was “convincing evidence” that Harper
was not “behaving in an intoxicated manner,” O’Donnell offered explanations for
her decision that we find ran “counter to the evidence before the [PSOB],” and
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“entirely failed to consider an important aspect of the problem.” See Motor
Vehicle Mfrs. Ass’n., 463 U.S. at 43. As such, we concluded that there was little
evidence, let alone “substantial evidence,” to support her conclusion and that
her decision was therefore arbitrary and capricious.

First, and most significantly, O’Donnell’s lengthy written opinion
completely ignored perhaps the most critical piece of evidence in the record as
to whether Harper was intoxicated immediately prior to the crash: the
extraordinary nature of the accident itself. The accident, in which Harper drove
his car across two oncoming lanes of traffic, then traveled up onto a sidewalk,
down an embankment, through a thicket of vegetation, up another
embankment, became airborne, and finally fell into another parked car, is
extraordinarily strong evidence that Harper was acting in an intoxicated manner.
Moreover, Harper’s vehicle was going 57 mph (the speed limit was 45 mph)
when his car went airborne after traveling through a thicket of vegetation and
hitting an embankment. This is simply not the way a sober person drives.
Diagrams created by the state accident investigation team reflect that the
accident occurred on a straight portion of the roadway. The state accident
investigation team made several additional findings, including that the weather
was not a factor and the road was dry, there were no mechanical problems with
the vehicle, and that — based on the toxicology reports — the BAC of the driver
was .18%, which “is above the legal inference of .10% as prescribed by [state]
law.”** There was no evidence before O’Donnell that Harper was rendered
unconscious at the outset of these events, or other evidence of any external
contributing factor explaining the extraordinary nature of this crash besides
Harper’s actions or inactions (for instance, no mechanical failure, no other
vehicle, no bad road conditions). These circumstances strongly support the
inference of impairment that O’Donnell was required to overcome with sufficient
other evidence such that the totality was “convincing” evidence that Harper was
not acting intoxicated at the time. O’Donnell never even discussed the
significance of the crash evidence on the question of whether Harper was
behaving in an intoxicated manner. As such, she “entirely failed to consider an
important aspect of the problem.”

O’Donnell actually identified the speed of Harper’s car as evidence that
Harper was not behaving in an intoxicated manner, even though he was driving
well above the speed limit. O’Donnell stated that the state highway patrol
reconstruction team “estimated that Officer [Harper]’s vehicle was travelling at
57 miles per hour on the 4-lane road where the speed limit was 45 miles per
hour” and declared that although Harper was over the speed limit, he was “not
driving at a grossly excessive speed.” This finding by O’Donnell misstated the
evidence. The evidence was not that Harper was “only” going 57 mph. The
evidence was that he was going 57 mph when his car went airborne after
traveling through a thicket of vegetation and hitting an embankment. Although
O’Donnell appeared to acknowledge this in a footnote, she did not explain why

12 As noted above, the legal limit in [the state] is in fact .08%.
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she nevertheless identified Harper’s speed of 57 mph in a 45 mph zone as one
of the factors that showed he was not acting in an intoxicated manner.*?

Moreover, we do not understand the implication that speeding is evidence
of sobriety merely because the driver theoretically could have been going even
faster — which Harper almost certainly was before he left the roadway. We
recognize that driving 57 mph in a 45 mph zone is something that both sober
and drunk drivers might do, and that speeding at this rate would not be
conclusive evidence of acting in an intoxicated manner. However, the Director
was required to find clear and convincing evidence that Harper was not behaving
in an intoxicated manner. While it may be true that driving even more
recklessly would provide additional evidence that the driver was intoxicated, we
see no basis to believe that speeding at this rate is evidence that makes it more
likely that the driver was sober than, for instance, if no evidence of his rate of
speed were available.

Central to O’Donnell’s decision was her near complete rejection of the
detailed testimony of the three eyewitnesses who observed Harper’s behavior in
the hours just before his death. The witnesses testified that Harper consumed
many rounds of drinks, appeared drunk, repeatedly vomited, and fell over into
the lap of one of them when they were in the car leaving the club. Although not
clearly articulated in her determination, O’Donnell offered two principal
alternative theories for dismissing the witnesses’ accounts: 1) that the
witnesses lied in describing the events and Harper’s behavior because they are
untrustworthy criminals; or 2) that even if the witnesses accurately described
what they saw, Harper’s behavior was an act designed to gain the confidence of
the target. We address these alternatively in order below.

The witnesses’ accounts of Harper’s behavior were not credible
because they were criminals